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Jury Openings: Persuading Without Advocating *

Michael J. Slater Q.C.
Slater Vecchio LLP, Vancouver, B.C.

l. Introduction

How do you maintain the interest of the jury in the age of Google, Twitter, MySpace, and
Facebook? Confucius said “Tell me and I will forget. Show me and | might remember.
Involve me and | will understand”. Technology and demonstrative evidence can be
helpful, but by far the most effective way to involve the jury and keep their attention is to
tell a story.”> Why? Because storytelling is encoded in our genes. The reptilian or
primitive part of our brain will instinctively cause jurors to sit up and pay attention if they
think they are going to listen to a story. The opening is your opportunity to tell jurors the
story of what your case is all about. A successful opening will involve jurors in your
story and invite them to participate in how the story ends.

In jury trials in British Columbia plaintiff counsel have a significant advantage. Rule
39(53)(b) of the Supreme Court Rules® states that the plaintiff shall open first and the
defence shall not open its case until the close of the plaintiff’s case. This advantage
should not be wasted.

The opening statement determines what the jury will consider and focus on throughout
the trial. The lawyer going to trial should carefully consider the structure of the opening
and the information to include. Before presenting a case to a jury, the use of a focus
group can provide insight into the beliefs and values of potential jury members, and help
the lawyer structure the theme of the case to appeal to these beliefs and values. While
persuasive language when addressing the jury should be used, there is a fine line between
persuasive language and language that can be grounds for a mistrial. This paper includes
some basic principles on how to structure your opening, how to avoid mistrials, and how
to effectively use a focus group.

1. How to make your opening effective and persuasive

How you structure your opening and the information you choose to include will have a
direct effect on the effectiveness and persuasiveness of the opening on the jury. How do
you decide what to include in the opening? Law school didn’t teach you how to do a jury
opening. In fact, for most trial lawyers, jury openings have remained a mysterious
process. This is made even more difficult by the law in Canada, which prohibits jurors
from discussing what happened during the course of deliberations following the trial. An
effective opening became a process of trial and error. The guessing game changed in
2001 with the publication of the first edition of David Ball On Damages.* Lawyers now
have access to principles of persuasion that have been empirically confirmed by
thousands of jurors in the United States. David Ball has provided a roadmap to jury trials
that changes everything we thought we knew about how juries make decisions. Before



every jury trial I re-read every page of this book. The remainder of this paper is based on
the Ball approach modified for use in British Columbia.

I1l.  The David Ball Approach

Ball discovered that jurors almost never decide the case in the opening. However, by the
end of the opening they have developed an almost unshakable belief as to what the trial is
about. This belief influences everything that follows in the trial; what the jurors pay
attention to, what they consider to be important, what they remember, ignore and use,
how they weigh each argument, opinion, and piece of evidence, what they think it means,
and how they deal with it in arriving at their decision.

The effective marketing campaigns of the insurance companies have left trial lawyers
with limited credibility with jurors. While you are the advocate for your client, you must
eliminate any suggestion of advocacy during the opening. The trial is about harm and
losses, and more specifically, what is required to fix, help, and make up for the harms
caused by the actions of the defendant. Jurors will pay attention to what you spend your
time on so you must ensure that your opening follows a clear structure. You want to
layer in one topic at a time. Do not waste the opening with information that will not be of
assistance to jurors in deciding the case. Because you have limited credibility at this
stage jurors will be suspicious of you and what you say. They will not take your word for
anything so you must relate everything you say to the evidence of a lay witness or expert.

Do not begin your opening by thanking the jurors, lecturing them on the importance of
jury service, or talking about roadmaps. Over 30 years ago when | was Crown Counsel, |
remember saying something like this in my first jury opening:

My task now, ladies and gentleman of the jury, is to give you an outline,
or a map, as it were, a preview, an overview, an advance look at what we
will be presenting to you over the next 3 weeks. And by the way, please
remember that nothing | say is evidence. | also want to thank you for
coming and whether you decide the case our way or not, we want to thank
you in advance for being attentive.

If you ever feel the need to say something like I did, go outside the courtroom and look
for a large garbage bin so you can spew all that garbage into the bin where it belongs.

Ball provides a six part structure for the opening that can be followed with appropriate
modifications to suit your case:

A. Part 1: Rule and consequence

What do jurors want to hear first? When someone introduces you to a new game, what is
the first thing you have to know before you can play? The rules. The trial is a new game
for the jurors. Telling them the rules tells them how to play the game. It tells jurors what
to listen to and what is important to help them make their decisions. According to Ball,



your opening should begin by stating the rule the defendant broke. When presenting the
rule to the jurors, do not say that the defendant broke the rule. At this point, Ball
recommends that you do not mention the defendant at all. Simply state the rule, and what
the consequences are for a person who breaks the rule. According to Ball, presenting the
jurors with the rule helps them to relax by defining their role in the trial. While | see
nothing wrong with referring to a “rule” in the opening, it may be more prudent in our
more conservative jurisdiction to not actually call it a “rule”. Rules can be presented to
jurors without ever telling them that they are “rules”. It can be implied by the way in
which the rule is presented.

1. Using Civil Jury Instructions to define the Rule

Rick Friedman and Patrick Malone® suggest using jury instructions as the basis for
presenting a rule. This makes logical sense. It is these instructions that jurors will mull
over in deliberations, therefore, the closer you define a rule to fit the instructions, the
easier it will be for jurors to find in favour of your client. Friedman and Malone state:

At the very beginning of a case you should draft a set of proposed jury
instructions ... Nothing focuses the mind of a trial lawyer like a set of jury
instructions.®

Civil Jury Instructions by CLE of BC (CIVJI)’ can be used as a tool to form a rule you
present to the jury. CIVJI can be especially useful when dealing with cases in which a
rule is not expressly provided for in the case law or legislation. The following excerpt
from CIVJI is followed by a rule that you could present to a jury in a novel case, such as
a case where the driver of a jet ski hit a swimmer.

STANDARD OF CARE - ADULTS

I will now discuss with you the second element dealing with the standard
of care. If [the defendant] failed to meet the standard of care expected in
the circumstances, (he/she) was in breach of (his/her) duty of care to [the
plaintiff].  The conduct of the defendant is not measured against
perfection, but rather against the conduct of a person of ordinary prudence
and intelligence in the community. A defendant is not required to exercise
extraordinary caution or unusual skill or foresight. You must decide
what a reasonable and careful person would have done in the
circumstances described in the evidence. If the conduct of [the
defendant] fell below that standard, then, subject to what | say
elsewhere, you must find [the defendant] liable in negligence. But if
you find that [the defendant] met the standard of care required of a
reason%ble and careful person in the circumstances, you must dismiss the
action.

Rule: A jet ski driver must watch where he is going. If he does not and
hurts someone then he must pay for the harm he causes.



B. Part 2: The story of what the defendant did

After presenting the jurors with the rule, you should tell them the story of what the
defendant did. You must avoid the urge to advocate at this stage. This story must be told
without implying any blame. How to tell the story is an important part of the Ball
approach.

1. Focus on the defendant

Do not mention your client to the jury until you have finished describing the actions of
the defendant leading up to and including how he caused injury to your client. Why?
Because when they enter the courtroom jurors believe their role is to decide who did
something wrong. Ball found that jurors will over use early information to assign blame
and if the plaintiff is part of this early information the plaintiff will be assigned blame. If
you mention the defendant first, the jurors will be looking to find the fault in the actions
of the defendant. Let jurors focus on the actions of the defendant and assign blame to the
defendant, not to the plaintiff. Once blame is assigned it is very difficult to overcome.
This is what Ball refers to as “primacy of belief”. It is not what the jurors hear first that
is important but what they first come to believe that will guide them in their decision
making process.

2. Set the scene

Do not say “Now | am going to tell you a story of what happened in this case”. Start
your story by saying “let me take you back to ...”. You can now tell the story of the
choices made by the defendant that eventually caused the harm to the plaintiff. When
describing the conduct of the defendant, use an active voice to engage the interest of the
jurors. Make it clear that the defendant chose to act in the way that caused injury to your
client. The use of the active voice keeps jurors listening and interested in what is going
to happen next. Stating that the defendant chose to act the way he did will give jurors
more reason to cast the blame on the defendant. Ball provides the following principles to
keep in mind when telling the story:

e Short sentences — clearer and easier to listen to than long convoluted sentences.

e Present tense — creates immediacy and will register more strongly — use “turns
right”, not “turned right”.

e One action per sentence — moves story forward in time — maintains attention of
jurors.

e Avoid Exposition — any sentence or phrase that does not move the story forward
in time. Jurors pay attention to action not exposition.

e Each sentence is important — ensure an appropriate pause after each sentence to
assist in moving the story forward one step at a time.

e Tell jurors only what you can see or hear. If you can’t turn a piece of
information into an action done by the defendant, leave it out of the story. The



defendant “looks at his cell phone” can be seen and is more memorable and
believable than the defendant failed to look at the road.

e Point no fingers of blame — jurors are not ready for anything adversarial. The
story is what the defendant did. After the story comes the blame.

e End of story — the story ends with a brief reference to the harm caused by the
actions of the defendant.

e The next thing the defendant did — include this if it advances the story, e.g., left
the scene of the accident.

e Inevitability — when you state the rule with no accusation the jurors will not see
you as an advocate but they will assume that someone broke the rule and caused
the harm. When you tell them about the actions and choices made by the
defendant they will assign blame to the defendant rather than to your client. Once
primacy of belief is established it is very difficult to dislodge.

C. Part 3: Blame (who are we suing and why?)
1. What was the negligent act or choice to omit?

This is where you explain why you are suing the defendant. A driver chooses not to keep
his eyes on the road. A contractor chooses not to sand or salt the roadway. A
municipality chooses to leave a gap in a protective barrier. Do not say the defendant
failed to do something as jurors may forgive failures. Turn the omission into an
affirmative act. If the act is not admitted then say how it is known. Refer to a witness
seeing it or the opinion of an expert that it happened that way.

2. What is wrong with the negligent act? How does it foreseeably cause harm?

Tell the jury who or what says that the act is wrong. It may be a breach of a statute or the
common law. If you rely on expert evidence then you must provide the jury with a brief
explanation of how your expert arrived at his opinion. It may be an authoritative text or
journal or it may be a departure from generally accepted standards in a profession or
industry.

3. What should the defendant have done instead? What good would that have
done?

Show the jurors how easy it is for the defendant to make the right choice. For example, if
a municipality has left a gap in a protective barrier which resulted in an injury to your
client, it is likely to have taken steps after the accident to correct the problem.
Photographs of the new barrier should be included in the opening to show what the
defendant should (and could) have done to prevent your client’s injuries.

Tell the jurors that the municipality should have followed the rule to take reasonable care
to protect users of the roads. If the municipality had followed the rule it would never
have chosen to leave a gap in the barrier and your client would not have been injured.



D. Part 4: Undermine the case of the defence

You should provide your side of the story for every important defence point. If you don’t
the defence will and the jurors will think that you were trying to hide from these points.
By raising it first you can spin it your way.

The Ball approach requires that you tell the jurors that you had to consider the evidence
in support of the defendant’s position before coming to trial. You then tell the jurors why
the explanation of the defendant is not accurate. That is why you had no choice but to
come to trial.

This approach may not be ready for prime time in British Columbia. There is a more
prudent approach. Tell the jury that the position of the defence will be disclosed in the
Statement of Defence. Now you can state a defence contention and then point to the
evidence that undermines the contention. You can often show a positive action that you
took to investigate whether the defence contention was correct. Finally, you can refer to
the evidence from lay witnesses and experts that will counter the defence points. This is
not argument but simply a reference to the evidence you will be leading at trial.

E. Part 5: Damages (what are the losses and harms?)

Ball suggests that you should never expect jurors to deal with two things at once.
Therefore, during the discussion of who is to blame there should be nothing said about
the losses and harms suffered by your client. And in the damages part, there should be no
reference to blame. At the end of your opening, jurors should have a clear idea of what
injuries your client has suffered and how much money will fairly compensate your client
for these injuries. Jurors must understand that the case is not just about who did
something wrong. It is also about how to best put your client into the position he would
have been in if he was not injured by the actions of the defendant. Ball says you should
not be afraid to talk about money. Give them exact dollar figures. Jurors will look to you
for guidance as to how much money should be awarded. They should be told that the
only thing they are permitted to take into account is the amount of the losses and harms.
Nothing else.

Ball organizes the damages portion of the opening into a number of categories:

e Physical damage.

e Primary consequences of the physical damage.

e Nature, extent, and duration of the pain and suffering.

e Tasks of life and work that your client could not or cannot do.
e Safety consequences of the harms.

e Before and after.

e Fixes and helps.

e Make up for.



You must describe the physical mechanism of the damage whether it is a lower back
injury or damage to the brain. Use simple language to discuss the damage. Refer to the
evidence of the medical professionals as it is still too early to ask jurors to take your word
for anything. Review how the injuries have affected your client. For example, if your
client sustained brain damage, explain what the expert will say about frontal lobe damage
and deficits in executive functioning. This is accomplished best by giving concrete
examples. If your client is suffering from pain then describe what the pain is like in
concrete terms in a way that jurors will appreciate. Make it easy for jurors to identify
with pain by creating a powerful analogy. Provide examples of how the injuries limit
your client’s activities. Focus on the effect on your client rather than on the specifics of
the injuries. You can then move to how the injuries affect your client’s ability to earn an
income, to care for himself, to maintain his personal relationships, and to cope with
activities of daily living.

In describing how the injuries have affected your client avoid generalities of what he used
to be like. It is far more powerful to get the message across with a vignette or mini-story
to show the impact on your client’s life. While the before and after contrast is important,
Ball emphasizes that it is more effective to reverse the traditional sequence of telling the
“before” first followed by the “after”. The affect on your client’s life should be
contrasted with what he was like before the accident.

Once the jury has an appreciation of the losses and harms, they will need to know what
can be done to help your client fix the problems. Past and future loss of income can be
replaced. But how do you replace the executive functions of the brain? How do you
replace loss of mobility? Future care can be discussed in the context of a “Minimum Life
Care Plan”. Ball advises that your expert should be instructed to prepare such a plan that
provides for the “...minimum humane level of care, comfort, and safety”.’® Your expert
can now explain why the plan is not extravagant and can point to all of the things not
included in the plan. Jurors will realize that every dollar of the money goes to other
people to pay for your client’s personal care, treatment, medications, equipment, and
rehabilitation.

At the conclusion of the damages section the jurors should be told that a separate area of
loss not easily translated into money is non-pecuniary loss, which you say is really just a
fancy term for non money losses. This includes pain and suffering and loss of amenities
of life. It is what makes life worth living. In a severe case it will include the total loss of
a former lifestyle, the humiliation of having to rely on the goodwill of others for the
simplest tasks of daily living, and the loss of self image. In Canada there is a limit of
approximately $320,000 on non-pecuniary loss in cases of severe and devastating
injuries. But there is no limit on the pecuniary heads of damage as long as there is
evidence to justify the findings of the jury.

F. Part 6: Money (what do you want?)

Lawyers are often reluctant to discuss money in the opening. Ball says that jurors
actually have complained when lawyers do not specify a figure. Jurors want guidance -



be sure that you are the one to provide it to them in your opening. To keep the jurors
listening through to the money part of your opening Ball says you must overcome five
bad habits from law school:

e Do not use too many words to make each point.

e Do not repeat obvious information.

e Use the active voice not the passive voice.

e Do not give speeches.

o Seek crystal clarity in expressing your points not semi-clarity.

IV.  Jury Mistrials — When they arise and how to avoid them
A. The Purpose of the Opening

The purpose of the opening is stated in Halsbury’s Laws from England** and is quoted in
the oft cited case of Brophy v. Hutchinson:

The object of an opening is to give the jury a general notion of what will
be given in evidence. Counsel in opening states the facts of the case, the
substance of the evidence he has to adduce, and its effect on proving his
case, and remarks upon any point of law involved in the case. Counsel
may in opening refer to those facts of which the court takes judicial
notice.*® [emphasis added]

The purpose of openings was expanded on in Aberdeen v. Langley (Township):

26  Generally, in an opening, counsel is permitted to persuade the jury
during this address in an attempt to engage their imagination in viewing
their evidence from a certain perspective. Counsel is not supposed to
discuss law during an opening statement although to completely avoid
doing so would be difficult. Comments on the law should be limited to
framing legal issues for the jury while avoiding intricate and lengthy
discussions.

27 Counsel are expected to outline the evidence that will be given and
who will testify. Counsel may say what facts the evidence will prove.

28  What counsel can do in an opening has often been described as
setting a roadmap for their case so that the jury can appreciate the
significance of the evidence that is being called as it is being called.

29  However, there are numerous limitations imposed upon counsel in
delivering an opening statement. If counsel transgresses these limits, the
judge can offer instructions to the jury to disregard certain aspects of the
statement. Alternatively or additionally, instructions may be issued during
the charge to the jury to ignore certain aspects of the opening statement. In
circumstances of significant disregard of what is permissible, the judge



may dismiss the jury and hear the rest of the case without a jury or can
order a mistrial. > [emphasis added]

If you say something inappropriate that is not consistent with the purpose of the opening,
you run the risk of a mistrial application.

B. The Law

Brophy has been referred to in multiple cases including Giang v. Clayton,* Schram v.
Osten,’ de Araujo v. Read,* and Aberdeen v. Langley (Township).'” In addition, some
limitations on what can be said in openings can be found in McLachlan v. Hamon,*®
Martin Estate v. Pacific Western Airlines Ltd.,*® and Melgarejo-Gomez v. Sidhu.?® The
following is a list of things that can create a problem in an opening:

e Counsel should not give his/her own personal opinion of the case.

e Counsel should not mention facts which require proof which cannot be proved by
evidence from his/her own witnesses, or which he/she expects to elicit on cross-
examination.

e Counsel should not mention matters that are irrelevant to the case.

e Counsel should not make prejudicial remarks tending to arouse hostility, or
statements that appeal to the juror’s emotions, rather than their reason.

e Counsel should not comment directly on the credibility of witnesses including
expert witnesses.

e Counsel should not make argument, use rhetoric, sarcasm, derision or scorn.
e Counsel should not mention personal feelings.

e Counsel should not refer to any party by their first name.

e Counsel should not treat expert reports with sarcasm.

e Counsel should not make any comments where the purpose is to prejudice the
jury.

e Counsel should not make argumentative comments designed to portray a party’s
position as undeserving of the jury’s consideration.

e In a civil trial, counsel should not portray any party or witness as a criminal or
otherwise dishonest.

e Counsel’s opening should not render the result of liability a concluded event
(except where liability has been admitted).

e Counsel should not state that they are fairly outlining the evidence when only part
of it is being focused on.

e Counsel should not state what witnesses for the opposing party will say, or what
is hoped to be elicited on cross-examination.

e Counsel should not present PowerPoint slides stating what witnesses are going to
say. Instead, the slides should say what witnesses are expected to say.

e Counsel should not make legal arguments.
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C.

Counsel should not use such words as “I think,” “I believe,” “I accept,” and “I
submit”.

Counsel should not suggest that experts are trying to assist the party that hired
them rather than to facilitate justice.

Counsel should not express pride in his or her client.

Counsel should not make references to practices of the opposing party that tend to
arouse hostility.

Examples of what should not be said

Some examples from various cases of statements of counsel that were held to be
inappropriate are listed below. The reason the statement was inappropriate follows in
italics. Some of the cases involve closing argument but are applicable to openings as
well.?* Hopefully these examples of inappropriate comments will decrease the likelihood
of a mistrial application in your next jury trial:

1.

Statements made by plaintiff’s counsel

The defendants have brought us into the courtroom because if they had accepted
responsibility for their actions, we wouldn’t be here.? Incorrect in law and
factually wrong.

Don’t walk away from the plaintiff.? Appeal to sympathy.

Make sure that in the future you can assure yourselves that you did right by the
plaintiff.** Appeal to sympathy.

The defendants are not taking responsibility for their actions.”® Puts the defendant
on trial, reverses the onus of proof and is wrong in law.

The defendants have not accepted their share of the responsibility.?® Leaves the
impression that there has already been a determination of liability.

The defendants have not accepted blame.?” The word “blame” is improper and
inflammatory.

A motorcycle is mobile and dangerous and motorcycles try to gain an advantage
in rush hour — it is particularly dangerous in rush hour when you drive, the
vehicles and people become impatient and want to go into others’ lanes.”®
Personal opinion.

It is only fair that in determining the question of compensation there should be a
measure of anger.”® Inflammatory and an appeal to sympathy.

We are asking for this award on behalf of the plaintiff, and the community, in the
hope that this sort of thing will never happen again.*® Invites jury members to be
punitive and appeals to sympathy.

The defendant broke the rules of the road by falling asleep at the wheel of his car
and the defendant must pay for beaching the rules of the road.** Creates an
atmosphere of sympathy for the plaintiff.

11



The negligent defendant did who knows what degree of damage to other people
like the plaintiff.*? Suggests that the defendant was, as a driver, a general threat
to other drivers and there was no evidence anticipated to be led supporting this
comment.

My client would much rather have had the defendant accept responsibility and we
are in trial because the defendant has not done that.** Not allowed when liability
has been admitted because it only arouses hostility.

In these types of cases, defence counsel does not always take the high road.%*
Attacks the moral tenor of the defence.

The defence hired investigators to spy on my client.*® Unless there is evidence
given to show this, it only arouses hostility in the jury.

I am not sure what else the defence expert will say or what arguments the defence
will raise to try to deny my client fair compensation.*® Unacceptable impugning
of an officer of the court.

| am proud to represent my client.*” Personal feelings that are irrelevant to the
case.

Statements made by defence counsel

The plaintiff is a drug dealer.® Highly prejudicial and improper unless it can be
proved through means other than cross-examination and is relevant to a matter in
issue before the jury.

The plaintiff is a high school drop-out and is not gainfully employed.* This may
be relevant to the issue of damages, but this type of statement is not necessary to
explain any evidence that was intended to be adduced. Because no evidence had
yet to be adduced on this statement, it took on an argumentative quality
portraying the plaintiff as undeserving.

You would have anticipated that the plaintiff would have been seeing a lot of
doctors.*° Since this is not a comment on any evidence, it is purely argumentative
and goes to the credibility of the plaintiff.

| feel that this expert report is garbage in and garbage out.** Personal opinion and
treats the expert report with sarcasm.

| want you to consider yourself being in the position of the defendant.** What
counsel wants is irrelevant, and explicitly asking jury members to put themselves
in the position of a party is a direct appeal to the sympathies and interests of jury
members.

The plaintiff is using the accident as an excuse for all things that have gone wrong
in his life and as an excuse to shirk responsibilities.** Implies that the accident did
not cause all of the plaintiff’s injuries, that the plaintiff would say that it did, and
that the plaintiff was therefore being dishonest. This type of statement attacks the
credibility of the plaintiff, is argumentative and rhetorical.
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e The plaintiff is taking advantage of the Social Security system.** Goes to the
credibility of the plaintiff.

e Compare the plaintiff to other people you know who have a disability.*> Goes to
the credibility of the plaintiff.

In order to warrant a mistrial for inappropriate statements made in opening it must be
shown that the misconduct was likely to prejudice the jury, may have affected a verdict,
or might reasonably be supposed to have deprived the innocent party of a fair trial.*
That said, in an application for a mistrial by the defendants in Schram, Martinson J.
stated:

There is a heavy onus on the defendants to establish prejudice that cannot
be remedied by the court. The question for me is whether or not the court
would be able, with this particular jury, in the particular circumstances of
this case, to dispel from their minds those matters that are of concern.*’

Therefore, even if inappropriate statements are made, the jury should only be discharged
if the judge feels that he or she can not remedy the effect of the statements on the minds
of the jurors. The court will consider the cumulative impact of the statements when
deciding whether the effect can be remedied.*®

If opposing counsel makes inappropriate statements, make your objection to the
statements and give notice of the application for a mistrial as soon as possible after the
statements are made. Depending on the level of inappropriateness, an objection should
not usually be made during the opening of opposing counsel, but immediately following
the opening.*

3. Where is the line?

In the case of Aberdeen v. Langley (Township)® I took several precautions to avoid
crossing the line between being persuasive and inappropriate. | was careful to use the
following approved language in the opening:

Now let me tell you what I expect you will hear from our witnesses about
what happened on June 29, 2002.

The reason | did this was to make sure | did not tell the jury “what they will hear”, or the
“story of what happened to Mr. Aberdeen”. Although stating the word “story” in your
opening is recommended by Ball, different jurisdictions require different precautions. |
wanted to avoid the possibility of a mistrial, or at least a correction from the judge. Once
I used the safe conventional words | was free to take the jury back three years and tell
them what | expected the evidence would be about the events that led to the accident.

In the recent case of Joy v. Atkinson, it was held that a mistrial was appropriate at least

partly due to the fact that plaintiff counsel’s opening explained certain “rules” to the jury,
and how the defendant had broken those “rules”. Ball, Friedman and Malone all
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recommend laying out the rules for the jury, however one should be careful. While |
don’t believe that setting out a rule is inappropriate, 1 would rather err on the side of the
line that avoids a mistrial application. | don’t believe that the Ball approach requires you
to say that the defendant broke the rule. It is enough to state the rule and to then refer to
the facts. In Aberdeen, instead of stating what the “rule” was, | simply stated that the
case involved a consideration of the principle of negligence and gave two examples:

Driver
A driver of a vehicle must pay attention to where he is driving.

If he drives across a solid double line and someone is hurt then the
driver is responsible for the harm he causes.

City or Township

A City or Township must take reasonable care when repairing its
roadways.

If the Township does not take reasonable care and someone is hurt then
the Township is responsible for the harm it causes.

While there is no mention of the word “rule”, the jury still received a simple explanation
of negligence in the context of the case and I avoided running afoul of any of the
authorities.  The leading American authors provide very effective strategies for
structuring and presenting your opening, however, when implementing these strategies
you should not overlook how the law in British Columbia restricts what you can say to a

jury.
V. The Importance of Focus Groups

Focus groups are an excellent way to rehearse your opening in front of a mock jury and
to see which themes, theories of liability, and approaches to damages are most effective.
Focus groups can also provide insight into some of the defences that jurors are likely to
pick up on, either implicitly from your opening, or throughout the course of the trial. The
more closely the theme of your case fits into the personal experience of the jurors, the
greater the likelihood that they will understand and pay attention to your opening.

When it comes to your opening, a focus group can give you insight into what aspects of
your opening are most persuasive, what aspects have a negative impact on the credibility
of your client, what aspects can be further developed, and what aspects will cause jurors
to lose interest.

The point of a focus group is not to figure out how to change the value or belief systems

of the jury. The point is to gain feedback on your opening and fine tune it in order to
strike a cord with the value and belief systems that jurors already have. After presenting
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your opening, encourage the members to discuss with one another their thoughts about
the case. Observing these conversations can provide a lot of useful insight. Finally, ask
the members of the focus group to tell you or write down answers to the following
questions:

What do you feel and think about the case?

What issues do you consider to be most important?

Do you find any aspect of the case unbelievable?

Do you feel that some information is missing?

What evidence do you think is the most important?

Was there anything that you felt could be presented more clearly?
What alternate explanations can you think of for what happened?

L N o g bk~ w DR

Do you have any questions about what happened in this case? What are they?

VI. Conclusion

How you structure your opening and the information you choose to include can have a
tremendous impact on the persuasiveness and effectiveness of your opening comments to
the jury. The principles recommended by authors Ball, Friedman and Malone provide a
roadmap to success. These principles will tell you what to say and how to say it in
preparing your opening. The British Columbia cases will tell you what not to say so you
can avoid the misfortune of a mistrial application. Focus groups will provide useful
insight into how to fine tune your opening to best coincide with the beliefs and value
systems of the jurors. The defence will create complexity, confusion, and ambiguity.
You must pre-empt the defence with a simple, concise opening statement presented
through a story untainted by advocacy. While storytelling is the most effective way to
introduce your case to the jurors, it is how you tell the story which will determine
whether the story has a happy ending.
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